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The article deals with current general theory ofvlan respect of need of moral
values. The emphasis is based on 8 arguments negeahy West culture’s general theory of law
theory is rooted in moral values. There are analy®at moral values are obligatory in order to
create general theory of law, because the indivisiget morally in their daily life. Therefore, it
distinguishes a correct judgment or law from anaoimect one. It is worth underlying that rational
(moral) justice is vital to create common societypd. This shows that law and moral are relative.
The paper examines that moral justice is necesiargievelopment of a person. To reach the goal
of this article there were analysed that ius cogeraso based on moral values.
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Introduction. To the main question of law theory — what is law® is difficult to
answer because of insufficient theories (there aafet of drawbacks of theories, i.e. it is not
possible to create one theory which would be ablanswer to all questions). Nevertheless, since
Antique various authors have modeled differentllegatems based on legal theories. For example,
natural law theory (Socrates, Aristotle, T. AquindsFinnis, R. Dworkirt) legal positivist theory
(Kelsen?, theory of justice (corrective justitedistributive justic justice as impartiality (called
"justice as fairness,” J. Raw)sjustice as a law (,justice entitlement®, NoZgkutilitarianism,
Nussbaum, Nagel's theory of justicenodern analytical jurisprudence (A. L. A H&r8ociological
jurisprudence (R. Pount) historical jurisprudence (Savigi) realism, marxism, feminism
concepts (A. Ros$). Differences of these concepts are nature ofegaind performance direction.
In different historical periods, they changed eatler or have existed (or exist) at the same time.

Not all theories equally recognize moral values @wample, according to prevailing positivism in
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a legal dispute moral standards can be usableibtig law allows it)'2 So, the question is why
moral norms could be important in the legal system?

The aim of the paper - justify why the general legal theory is impossiklghout
moral values in Western culturd@he object of the paper. The moral values issues of application
in developing and applying general theory of law.

Concept of general theory of law

The general theory of law is possible to understantivo ways. It could be term,
which describes legal systems where dominated ipldigrecedents, like “common law*“(for
example, United States, United Kingdoth)But according to this article the term ,genetatdry
of law" reveals a practical aspect of applicatidhegal theory. This is a legal system, which moral
values for practical existence are necessary qrimdépends from creation of its theoretical basis
In accordance with moral values, the legal thesrgreating from natural law to positive law. In
addition, theory can dispose of a minimum contenimorality, such as Hart modern analytical
jurisprudence. Therefore, the definition of "leglaéory” with the word "general" obtains a term
expressing to all of Western culture individualeegtable general legal system. Next it will be
resolved only the issue of moral values scope.

The concept of moral values

Moral is the principles and norms that regulate dvédr of people. It would be
expedient to state what moral values natural lagotiists distinguishes in the context of general
theory of law. One of the most famous represergatof modern natural law John Finnis, identifies
exemplary list of fundamental goods (basic good&lues are pursuing by every reasonable
prudent person. Values has not derived from factslibectly has derived from mind:

. * Life;

. » Knowledge;

. * Game;

. * Aesthetic Experience;
. * Friendship;

. * Practical intelligence;

12 For example, article 1.5. of The Civil Code of tRepublic of Lithuania (Application of the criterf justice,
reasonableness and good faith: 1. In exercise aif tights and performance of their duties, thejesttls of civil
relationships shall act according to the princig€pistice, reasonableness and good faith.

2. In the cases when laws do not prevent subjdctévib legal relationships from determining themutual
rights and duties upon agreement between themsdlvese subjects shall act in accordance with tiviples of
justice, reasonableness and good faith.

3. If laws or an agreement between the partiesigecfor certain issues to be decided by a courbralieg to
its discretion, the court shall act in accordandd the principles of justice, reasonableness aatidaith.

4. In interpreting and applying laws, the courtlsha guided by the principles of justice, reasdeabss and
good faith.).
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. » Religion!*

It is important to protect these fundamental gosdrgy law. Moral values protects against
creation of immoral laws and it's application.

Need of moral values in general theory of law

Without moral values, the general theory of lawraarexist, because:

. To develop a general theory of law it is necessaighoose the values, which is necessary to create
such conceptions of theory. This necessity of vdden selection of concepts and terms for use in
a general theory of social realities such as laavidenced in the work of Max Weber, prophet of
“value-free” social science. His account, for exémpf forms of domination Herrlichkeit)
identifies three pure, central, characteristic syfigeal Typeh charismatic, traditional, and rational
(bureaucratic, legal). However, the accounts offitst two types are almost entirely in terms of
how they differ from the rational type, whose raabty is self-evident to Weber and his readers
based on their own knowledge of human goods (baspects of human wellbeing) and related
practical truths. Natural law theory, as one sdepracticed already in Aristotle’'Bthics and
Politics, makes these valuations by the theorist overteipticit (not hidden and embarrassed), and
subjects them to rational scrutiny and deb3te.
. Such selection of values is necessary, but thetignes whether these values should be moral
(Dickson). The author notes, if it is obvious thahavior of individual and group highly positive
significance has morality based on criteria of oeableness in everyday life practice. Then a moral
value has decisive importance on forming conceptocial world, including the general theory of
law?®;
Positive influence of moral values to judgmentsesds by the position of one of the most famous
American natural law representative R. Dworkin. $égs that one of the criteria to distinguish a
correct ruling of court form incorrect and righgamentation from wrong argumentation is moral
standards. According to him, if in a particular €édke positive law is clearly contrary to moral
norms there is a need to "lie" and apply a law whapplication would result a moral court
decisiort’. In other words, if the judge has faced with tlegidlation which application have
obviously and wrongly violate the moral valuesnmest rely on general principles of law and apply
legislation that a result would be moral.;
. Welfare and interests of one group of public canbetbetter protected than other. Rational

governance of the state is necessary to develogetheral good of society. Rational governance of
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the state based on morality (including legisla@on enforcement of law) increases people's trust of
the state.

In order that government and people would be ableobperate effectively in managing the state,
there must be a close not only a legal but als@inelationship of rights and obligations (Finnis
This relation has provided when a person is a flmah state, and the state for the person is a
measure to achieve its goafts

lus cogends based on moral values, for example, the persdms have been granted asylum in
accordance with laws shall not be punishable uadem for which they were prosecuted abroad
and shall not be extradited to foreign states.hin dlassical Roman periods gentiumconsisted
from such common principles that existed in alblegystems of conquered nations, for example, in
generally was recognized that piracy is a crim@)r(is). In modern legal period on this principles
basis have been developed a fundamental humars (ifjieise principles were named "the supreme,
the most general conclusions of principles" by Théquinas), which is based aus cogens, erga
omnes.lt should be noted that in common law traditiosgétem on fundamental basis of human
rights were formed the system of values such aa made (obviously immoral phenomenon which
law does not impose) amdala prohibita(immoral phenomenon is banned by the law ) (Finnis

. Society request the moral authority because theg®aties protect the common good by legal or
moral laws, provides moral justice and peace. Maudhority when searching for ways to preserve
and maintain the welfare of the society createsliable legal system. This creates a reason for
people to follow the law because laws help to a@hgood. According to Finnis, the law must give
reasonable cause to do so;

Finnis believes that legal system based on moralesais necessary for the integral, harmonious
development and prosperity of the individual. Jariis distinguishes basic fundamental goods,
which reveals natural human nature; is good byfjtse the reason of behavior of reasonable
prudent person; human does not create it butrégdgegnized and pursued (life, health, knowledge,
etc.). These values are universal, important foeryne, so the legal system provides the
opportunity to use these values. These principlé®wvacreating the rules. By these rules,
community is available to create an order, whiclphidwuman prosperity. For example, Finnis
argues that it must be ensured everyone's rigptit@te property because private things is being
taken care of more carefully, and the propertyxisl@ted purposeful. It shall be presumed that a
particular person could be able to achieve pedactio realize oneself fully only if they would
have options for it and would try one's best.

Conclusions

18 For example, regulations methods of administrdiveare to achieve its objectives.
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1. The general theory of law cannot be without moediligs.

. Moral based on criteria of reasonableness havetiymssignificance of individual and group
behavior.

3. Moral values have decisive importance in formattingceptions of the social life.

4. Legal system based on moral values is necessarynfegral, harmonious development and

prosperity of the individual.

References:

1. Baublys L.et. al . Teiss teorijosjvadas 2010;

2. Civil code of the Republic of Lithuani@fficial Gazette. 2000 Nr.74-2262;

3. Ernest JWeinrib.Corrective Justice in a Nutshélhe University of Toronto Law
JournalVol. 52, No. 4 (Autumn, 2002), pp. 349-356;

4, Finnis JohnNatural Law Theorie€s The Stanford Encyclopedia of PhilosogRyll

2011 Edition), Edward N. Zalta (ed.), forthcomin§U
http://plato.stanford.edu/archives/fall2011/entnasural-law-theories/

5. Freeman, Michael D. A.loyd's Introdution to Jurisprudengg.ondon: Sweet &
Maxwell Ltd. & Thomson Reuters, 2007);

6. Gardner James Ahe Sociological Jurisprudence of Roscoe Poundt(Par7 Vill.
L. Rev. 165 (1962);

7. George P. FletcheBasic Concepts of Legal ThougMew York, Oxford: Oxford
University Press, 1996);

8. Hart H.L.A. Teig’s sampratgVilnius: Pradai, 1997);

9. Kelsen HansGrynoji teigs teorija(Vilnius: ALK, Eugrimas, 2002);

10. Rawls J. (1958)ustice as Fairnesd he Philosophical Review, Vol. 67, No. 2. (Apr.,
1958), pp. 164-194;

11. Kenneth J. ArrowNozick's entitlement theory of justi¢Ehilosophia June 1978,
Volume 7, Issue 2, pp 265-279);

12. Shirley Robin LetwinOn the History of the Idea of La@ambridge University Press
(2005).

Information about the authors:

1) Iveta Vitkute Zvezdiniene

Lecture

Kauno Kolegija University of Applied Sciences, Litinia
Pramones pr. 20, LT-50468 Kaunas Lithuania

Tel: +370 37322825

E-mail: ivetavitkute@yahoo.com

2) Genovaite Rociene

Lecture

Kauno Kolegija University of Applied Sciences, Litinia
Pramones pr. 20, LT-50468 Kaunas Lithuania

Tel: +370 37322825

E-mail: jurideks@gmail.com




